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Ted Hilton California Initiative Summary & Analysis 

Updated: 02/27/12 
 
Mr. Hilton submitted the initiative to the Initiative Coordinator of the California Attorney 
General’s Office on December 30, 2011. 
 
The Act is entitled “The Protection from Transnational Gangs Act of 2012.”  It includes sections 
related to ICE detainers, 287(g) agreements, anti-sanctuary, and driver’s licenses.   
 
The Act requires that all state and local law enforcement officers, upon receiving “notification” 
than an arrestee is an illegal alien, verify whether an ICE detainer has been issued for the alien.  
It also prohibits state and local law enforcement agencies from releasing the illegal alien subject 
to an ICE detainer and requires the agency to transfer of that person into federal custody.  
(Section 2).  The Act does not, however, require law enforcement officers to verify immigration 
status or sanction officers that do not comply with its requirements.  It makes no mention as to 
how an officer would receive “notification” that the arrestee is an illegal alien.  In a previous 
version of Mr. Hilton’s initiative, IRLI had suggested additional language related to this section 
which was not adopted in the final version.   
 
The Act also requires California to enter into a 287(g) Agreement with the federal government 
(Section 3).  However, President Obama’s proposed FY 2013 budget would cut the 287(g) 
program by $17 million, terminate programs the Administration deems inefficient, and halt the 
approval of “task force model” 287(g) agreements.  (See FAIR Legislative Update, Feb. 21, 
2012).  These proposals are clearly an attempt to phase out the program.  Thus, to the extent that 
the Obama Administration is able to carry out its proposals regarding the 287(g) program the 
effectiveness of this section may be severely limited. 
 
The Act also includes an anti-sanctuary measure.  Under the measure, state and local officials 
may not restrict law enforcement officers from “inquiring” into, “verifying” or “exchanging” 
citizenship or immigration status information with any law enforcement agency.  (Section 4).  
This appears an attempt to parallel sections of federal law that prohibit the restriction of 
“sending”, “requesting” or “receiving” information from the federal government, maintaining 
information or exchanging information with federal, state or local law enforcement1

 

.  However, 
the language of the Act does not mirror the federal code, making it vulnerable to a preemption 
claim.  IRLI previously suggested the ballot initiative use the exact same language as federal law 
to avoid these preemption issues, but this suggestion was not incorporated into the final version 
of the Act.   

In addition to being vulnerable to a preemption claim, the anti-sanctuary section also lacks 
enforcement for non-compliance, preferably a private right of action.  A private right of action 
would allow legal residents within California to bring an action against an agency or local law 
enforcement entity that has restricted or prohibited a law enforcement officer from sending, 

                                                 
1 8 U.S.C. §§ 1373 & 1644. 
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receiving, exchanging, etc. immigration information.  IRLI suggested the addition of 
enforcement language, but it was not incorporated into the final version of the Act.                          
 

The Act also amends California’s driver’s license laws.  Current law requires the Department of 
Motor Vehicles (DMV) to adopt regulations to verify lawful presence of driver’s license 
applicants, but the regulations do not permit an applicant to use a driver’s license as proof of 
lawful presence.2

The Act also proposed changing California’s driver’s license laws by requiring the state to verify 
documents submitted with an application in certain instances.  Currently, state DMV offices 
verify an applicant’s Social Security Number (SSN), which the law requires driver’s license 
applicants to submit.   The Act would add to this by providing that if an applicant does not have 
a “verified social security number,” the DMV must verify a driver’s license applicant’s 
documents “with the federal government.” (Section 5).  While this appears to be a step forward, 
the provision creates a loophole with respect to birth certificates, which one may use to establish 
lawful presence, but validity of which cannot be verified by the federal government.  Instead, a 
state or local vital statistics office would be the appropriate agency to verify the validity of a 
birth certificate.   

  The Act proposes amending California law to prohibit the DMV from 
accepting driver’s license from other states as proof of lawful status if the outside state does not 
verify lawful presence for issuance of its driver’s licenses.  However, since state regulation 
already bars driver’s licenses from establishing proof of legal presence, this section of the Act is 
largely unnecessary.     

The last section relating to driver’s licenses requires that the expiration date of the driver’s 
license of a nonimmigrant coincide with the expiration date of the nonimmigrant’s visa.  (Section 
6).  This section is consistent with state DMV regulations which require all original and pending 
driver’s licenses or ID cards to expire on the expiration date of a person’s legal presence 
document issued by DHS.  Thus, this section of the Act is unnecessary.     
                                                 
2   According to the California DMV website, only the original or a certified copy of one of the following 
documents is acceptable as proof of lawful presence: US Birth Certificate; US Certificate of Birth Abroad or Report 
of Birth Abroad; Federal Proof of Indian Blood Degree; USCIS American Indian Card; Birth Certificate or passport 
issued from a US Territory; US Passport or US Passport Card; US Military Identification Cards; Common Access 
Card; Certificate of Naturalization or Citizenship; Northern Mariana Card; USCIS US Citizen ID Card; Permanent 
Resident Card; Temporary Resident Identification Card; Canadian Passport/Birth Certificate; Non–resident Alien 
Canadian Border Crossing Card; Valid foreign passport with a valid Record of Arrival/Departure (form I–94); 
"Processed for I–551" stamped in a valid foreign passport; Permanent Resident Re–entry Permit; Refugee travel 
document; Certified court order or judgment issued from a court of competent jurisdiction. Must contain name, birth 
date, place of birth, legal presence status, and judge’s signature.; Certification from California Department of 
Corrections or California Youth Authority; Employment Authorization Card; Valid I–94 stamped "Refugee," 
"Parole or Parolee," "Asylee," or Section 207, Section 208, Section 209, Section 212d(2), HP or PIP; Valid I–94 
with attached photo stamped "Processed for I–551 temporary evidence of lawful admission for permanent 
residence;” Notice of Action (I–797 Approved Petition) – must indicate approved extension of stay or change in 
status that grants temporary or permanent residency, or indicates that an original, duplicate or renewal Resident 
Alien card is forthcoming; Immigration judge’s order granting asylum; Mexican Border Crossing Card with valid I–
94; or U.S. Border Crossing Identification card with valid I–94.  http://www.dmv.ca.gov/dl/dl_info.htm#BDLP 
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Finally, the Act includes severability, construction and implementation clauses.  However, a non-
discrimination clause was not included in the final draft.  IRLI previously recommended the 
inclusion of a non-discrimination clause. 
 


