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Emergency Supplemental Appropriations Act for 
Defense, the Global War on Terror, and Tsunami 

Relief, 2005 
DIVISION B—REAL ID ACT OF 2005 

 

TITLE I—AMENDMENTS TO FEDERAL LAWS TO PROTECT AGAINST 
TERRORIST ENTRY 

Section T101T—Preventing Terrorists from Obtaining Relief from Removal 
 Clarifies that an asylum applicant bears the burden of proving persecution or a 

well-founded fear of persecution, and that race, religion, nationality, membership 
in a particular social group, or political opinion (the five grounds agreed upon in 
the Geneva Convention) was or would be “at least one central reason” for such 
persecution.   

 Permits immigration judges to weigh the credibility of an applicant’s statements 
(“considering the totality of the circumstances and all 
relevant factors”) and to require the applicant to present 
corroborating evidence where it is reasonable to expect such 
evidence to be available. 

 Clarifies that an applicant for relief from removal bears the 
burden of proving that the applicant qualifies for relief. Re
judges presiding over relief from removal cases to determine w
credible, is persuasive, and refers to sufficient specific facts 
burden of proof. 

 Permits the immigration judge, where reasonable, to req
evidence, unless the applicant demonstrates that he or she 
evidence and cannot obtain it.   

 Bars courts from reversing immigration judges’ determinati
availability of corroborating evidence unless a court finds 
unreasonable.  

 Eliminates the annual cap of 10,000 asylee adjustments to p
status. 

 Eliminates the annual cap of 1,000 grants of asylum to alie
coercive population policies.  (The State Department’s r
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conditions in China indicates that the Chinese government is moving increasingly 
to voluntary family planning, and that forced abortions and sterilizations are rare.) 

Section 102—Waiver of Legal Requirements Necessary for Improvement of Barriers 
at Borders; Federal Court Review. 

 Authorizes the Secretary of DHS, in his sole discretion, to waive “all legal 
requirements” necessary to ensure the expeditious construction of barriers and 
roads along U.S. borders, as authorized by Section 102 of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996. 

 Bars judicial review of any claim arising from the Secretary’s exercise of this 
waiver, except that a claim alleging a Constitutional violation (e.g., a takings 
claim), if filed within 60 days of the waiver decision, may be heard by Federal 
district courts, and may be reviewed only by the Supreme Court. 

Section 103—Inadmissibility Due to Terrorist and Terrorist-Related Activities. 
 Makes representatives of terrorist organizations inadmissible regardless of 

whether such organization is an officially designated terrorist organization; 

 Makes representatives of groups that endorse or espouse terrorist activity 
inadmissible regardless of whether the State Department has assessed the impact 
of such terrorist activity on US counterterrorism efforts; 

 Makes inadmissible a member of an organization designated by State as a terrorist 
group because it solicits funding for terrorist activities; 

 Makes inadmissible an alien who solicits funds for a terrorist organization or who 
provides material support to a terrorist organization or a member of such 
organization, unless the alien demonstrates by clear and convincing evidence that 
he did not know and should not reasonably have known that it was a terrorist 
organization; 

 Makes inadmissible a member of a group of two or more people, all of whom or a 
subgroup of whom engage in terrorist activities, unless the member demonstrates 
by clear and convincing evidence that he did not know and should not reasonably 
have known that it was a terrorist organization; 

 Makes inadmissible anyone who endorses or espouses terrorism, or encourages 
others to do so, regardless of whether the individual holds a position of 
prominence; and 

 Makes inadmissible anyone who has received military-type training from a 
terrorist organization. 

Section 104—Waiver for Certain Grounds of Inadmissibility 
 Authorizes the Secretary of State, in consultation with the Attorney General and 

the Secretary of Homeland Security, or the Secretary of Homeland Security, in 
consultation with the Attorney General and the Secretary of State, to waive 
inadmissibility of: 

| Representatives of political, social or other groups that endorse or espouse 
terrorist activities; 

| Aliens who endorse or espouse terrorist activities or persuade others to endorse 
or espouse terrorist activity or support a terrorist organization; 
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| Aliens who provide material support to a terrorist organization; and 

| A group of two or more individuals, a subgroup of whom engages in terrorist 
activity. 

 Prohibits the Secretary of State from exercising this waiver authority for an alien 
against whom removal proceedings have already been instituted. 

 Requires the Secretaries of State and Homeland Security to report to Congress 
within 90 days of the end of each fiscal year on the aliens whose inadmissibility 
was waived under this section. 

 Requires the Secretaries of State and Homeland Security to report to Congress 
within one week of waiving inadmissibility of a group. 

Section 105—Removal of Terrorists. 
 Makes deportable any alien who would be considered inadmissible on any 

terrorism-related ground, including those added by Sec. 103, above. 

Section 106—Judicial Review of Orders of Removal. 
 Reasserts the restrictions on judicial review included in Section 306 of the Illegal 

Immigration Reform and Immigrant Responsibility Act of 1996: 

| Only the circuit courts, not Federal district courts, have jurisdiction to hear 
challenges of removal orders; 

| Prevents criminal aliens from obtaining an extra level of judicial review (district 
court review) that non-criminals do not get. 

 Preserves the access of all aliens with orders of removal to the circuit courts for 
Constitutional challenges and review of questions of law, but clarifies that these 
are the only avenues into the Federal court system for aliens who are ordered 
removed. 

 

TITLE II—IMPROVED SECURITY FOR DRIVERS’ LICENSES AND PERSONAL 
IDENTIFICATION CARDS 

Section 201—Definitions. 
 Defines “official purpose” as including, but not limited to, accessing Federal 

facilities, boarding federally regulated commercial aircraft, entering nuclear power 
plants, and “any other purposes that the Secretary [of Homeland Security] shall 
determine.” 

 Defines the term “State” to include the 50 States, the District of Columbia, Puerto 
Rico, the Virgin Islands, Guam, American Samoa, the Northern Mariana Islands, 
the Trust Territory of the Pacific Islands, and any other territory or possession of 
the United States. 

Section 202—Minimum Document Requirements and Issuance Standards for 
Federal Recognition. 

 Prohibits all Federal agencies, beginning three years after the date of enactment, 
from accepting, for any official purpose, a license or ID card issued by a state that 
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is not meeting the standards set out in this section.  DHS is authorized to certify 
compliance by the states. 

 Requires that states include the following information and features, at a 
minimum, on every license and ID card: 

| The bearer’s full legal name, principal address, date of birth, and gender; 

| The driver’s license or ID card number; 

| A digital photograph of the bearer; 

| The bearer’s signature; 

| Physical security features to prevent tampering and counterfeiting; and 

| A common, machine-readable technology (e.g., a magnetic strip). 

 Requires that states, at a minimum, obtain from applicants and verify the 
following information prior to issuing a license or ID card: 

| A photo identity document (or a non-photo identity document that includes the 
applicant’s full legal name and date of birth); 

| Documentation establishing date of birth; 

| Proof of the applicant’s social security account number (or verification that the 
applicant is ineligible for an ssn); and 

| Documentation establishing the applicant’s name and principal address. 

 Requires that states require valid, documentary evidence that each applicant is 
either a U.S. citizen or a lawfully present alien.  

 Requires states to issue temporary licenses to aliens who are lawfully present on a 
temporary basis, and requires that such licenses be valid only for the period 
during which the alien is authorized to stay in the United States and that they 
clearly indicate the expiration date. 

 Permits states to renew temporary licenses only upon presentation of valid 
documentary evidence that the alien’s lawful status has been extended. 

 Requires states to verify with the issuing agency the issuance, validity, and 
completeness of each document applicants are required to present. 

 Prohibits states from accepting any foreign documents except official passports to 
satisfy the standards in this section. 

 Requires each state to verify immigration documents with the automated 
Systematic Alien Verification for Entitlements (SAVE) system. 

 Requires states to capture and retain electronic copies of the documents 
presented by applicants, and specifies that such copies must be stored for 10 
years (or seven years, if paper copies are stored). 

 Requires states to get a mandatory facial image capture of every applicant for a 
license or ID card.  (This is not a biometric requirement; it is a digital photo 
requirement.) 
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 Requires states to verify social security numbers with the Social Security 
Administration, and to take appropriate action in the event an ssn is being used 
by more than one person. 

 Mandates that states require applicants to terminate licenses issued by other 
states. 

 Requires each state to: 

| Ensure the physical security of locations where licenses and ID cards are 
produced and the blanks stored; 

| Conduct security checks on workers at such facilities; 

| Establish training programs so employees can recognize fraudulent documents; 

| Limit the validity of all licenses and ID cards to a maximum of eight years; and 

| Maintain its own motor vehicle database containing the data fields printed on 
licenses/ID cards and driving histories, including motor vehicle violations, 
suspension, and points on licenses. 

 Requires that, if a state issues driver’s licenses or ID cards that do not meet the 
standards in this section, such licenses and ID cards must: 

| clearly state on their face that they “may not be accepted by any Federal 
agency for federal identification or any other official purpose,” and 

| use a unique design or color indicator to alert Federal agency and other law 
enforcement personnel that they are not to be accepted for any such purpose. 

Section 203—Trafficking in Authentication Features for Use in False Identification 
Documents. 

 Makes it a criminal offense to traffic in actual (as opposed to just false or 
counterfeit) authentication features (e.g., state seals). 

 Requires information about any person convicted of using a false driver’s license 
at an airport to be entered into the appropriate aviation security screening 
database. 

Section 204—Grants to States. 
 Authorizes DHS to make grants to the states to assist them in complying with the 

driver’s license requirements. 

 Authorizes appropriations to DHS in each year from 2005 through 2009 in such 
sums as may be necessary to carry out this title. 

Section 205—Authority. 
 Directs DHS to consult with the Department of Transportation and the States on 

the issuance of regulations, the setting of standards, and the issuing of grants 
under this title. 

 Authorizes DHS to grant states an extension of time to come into compliance with 
the license standards, if the states provide “adequate justification for 
noncompliance.” 
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Section 206—Repeal. 
 Repeals section 7212, the negotiated rulemaking process for developing minimum 

license standards, of the Intelligence Reform and Terrorism Prevention Act of 
2004. 

Section 207—Limitation on Statutory Construction. 
 Clarifies that nothing in this title should be construed to change the authority of 

the Secretary of Transportation or the states. 

 

TITLE III—BORDER INFRASTRUCTURE AND TECHNOLOGY INTEGRATION 
Section 301—Vulnerability and Threat Assessment. 

 Requires DHS to study and report to Congress on the technology, equipment, and 
personnel needed to address security vulnerabilities for each field office of 
Customs and Border Protection, and to conduct follow-up studies every five years. 

 Authorizes such appropriations as may be necessary between 2006 and 2011 to 
carry out any recommendations from the first study. 

Section 302—Use of Ground Surveillance Technologies for Border Security. 
 Requires DHS to create a pilot program to utilize, or increase utilization of, ground 

surveillance technologies, including video cameras, sensor technology, and motion 
detection technology, to enhance border security. 

Section 303—Enhancement of Communications Integration and Information 
Sharing on Border Security. 

 Requires DHS and “other appropriate Federal, State, local, and tribal agencies” to 
develop and implement a plan to improve communications between agencies that 
deal with border security issues. 

 

TITLE IV—TEMPORARY WORKERS 
Section 401—Short Title. 

 The Save Our Small and Seasonal Businesses Act of 2005. 

Section 402—Numerical Limitations on H-2B Workers 

 Exempts from the annual cap of 66,000 all aliens granted an H-2B visa that 
counted against the cap during any of the three years prior to approval of the 
alien’s H-2B petition, thus UpotentiallyU (depending on how may H-2Bs return year 
after year) causing the number of H-2B workers in the United States to skyrocket.  
The exemptions apply only in fiscal years 2005 and 2006, so the number of 
workers should drop back down to 66,000 in FY 2007: 
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H-2B Numbers Under the Mikulski Amendment 
to the Iraq Supplemental 

FY 2005 FY 2006 FY 2007 

66,000 (FY 2005 cap)          + 
66,000 (issued in FY 2004)  + 
79,000 (issued in FY 2003)  + 
62,000 (issued in FY 2002)  = 

 
  66,000 (FY 2006 cap)  + 
273,000 (FY 2003-05)   = 66,000 (FY 2007 cap)

273,000 in 2005, potentially 339,000 for 2006, potentially 66,000 for 2007 
 

 Requires either the State Department or DHS to confirm that each worker not 
counted against the cap is, in fact, a returning worker. 

 Makes the provisions above effective as if enacted on October 1, 2004, until 
October 1, 2006, and requires DHS to begin accepting and processing additional 
H-2B petitions no later than 14 days after the date of enactment. 

Section 403—Fraud Prevention and Detection Fee. 
 Requires employers filing petitions for H-2B workers on or after October 1, 2005, 

to pay a fee of $150, which is to be used to: 

| Increase State Department diplomatic security personnel assigned to 
preventing fraud by visa applicants and in increasing efficiency in completing 
security clearances connected to visa applications; 

| Improve DHS fraud prevention and detection activities with respect to 
nonimmigrant worker visa petitions; and 

| Increase the enforcement activities of the Labor Department. 

Section 404—Sanctions. 

 Authorizes DHS to impose such administrative remedies (in addition to any 
remedies authorized by law) as are determined to be appropriate, including civil 
fines of up to $10,000 per violation, and to impose a one- to five-year ban on filing 
H-2B petitions on employers found on or after October 1, 2005, to have 
substantially failed to meet any of the conditions of or to have willfully 
misrepresented a material fact in the H-2B petition. 

 Permits DHS to delegate to the Labor Department authority to impose 
administrative remedies. 

 Reserves the harshest of the available administrative penalties for willful failures 
to meet the conditions of a petition where the failure involves harm to U.S. 
workers and defines a “substantial failure” as a willful failure to comply that 
constitutes a significant deviation from the terms of the petition. 

NumbersUSA Education and Research Foundation                              7 



Section 405—Allocation of H-2B Visas or H-2B Nonimmigrant Status During a 
Fiscal Year. 

 Apportions the annual H-2B cap of 66,000 visas so that no more than 33,000 H-
2B workers who are subject to the cap may enter the United States during the 
first six months of each fiscal year.  

Section 406—Submission to Congress of Information Regarding H-2B 
Nonimmigrants. 

 Requires DHS to report to Congress: 

| On a semiannual basis, beginning no later than March 1, 2006, on the number 
of aliens issued H-2B visas and the number whose visas expired or were 
revoked or otherwise terminated during the preceding year; 

| Annually, beginning in 2007, on the countries of origin and occupations of, and 
the compensation paid to H-2B workers during the previous year, the number 
whose visas expired or were revoked or terminated each month during the 
previous year, and the total number of aliens granted H-2B visas during the 
previous two years. 

| Requires the State Department to provide DHS any information it has that is 
needed to complete these reports above. 

Section 407—Exemption from Administrative Procedure Act. 
 Exempts implementation of sections 402, 403, and 405 from the normal rule-

making process so that the measures aren’t delayed by rule promulgation or 
public comment. 

 

TITLE V—OTHER CHANGES TO PROVISIONS GOVERNING NONIMMIGRANT 
AND IMMIGRANT VISAS 

Section 501—Reciprocal Visas for Nationals of Australia. 
 Creates a new subcategory of “Treaty Trader” visas, the E-3 visa, for Australian 

nationals coming to the United States temporarily to perform services in a 
specialty occupation (the visas would be the equivalents of H-1B visas, also for 
specialty occupations, and would be governed by the same rules). 

 Makes 10,500 of these E-3 visas available each year, but only counts the principal 
aliens, not their accompanying spouses or children, against the cap, unlike most 
visa programs where the cap limits the total number of people entering the 
country. 

Section 502—Visas for Nurses. 
 This section was intended to make 50,000 employment-based preference 

(permanent) visas available to foreign nurses and physical therapists.  Due to 
drafting errors, however, it appears that no visas would, in fact, be made available 
under this provision.   
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 Sen. Hutchison is expected to seek unanimous consent to adopt a Concurrent 
Resolution that would amend the language of this provision so that it would make 
50,000 visas available to nurses and physical therapists.  These visas would 
remain available until all are used. 

 

ADDITIONAL FUNDING FOR IMMIGRATION ENFORCEMENT 
The Iraq Supplemental includes $635 million for border security and immigration 
enforcement, including funding for: 

 500 additional Border Patrol agents; 
 50 new ICE investigators; 
 168 enforcement agents and detention officers; and  
 1,950 detention beds. 
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